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“More egregious outcomes result when courts ignore
clear contractual terms to avoid outcomes they find
unfair ex post and therefore deem windfalls. The
unfairness vanishes when we focus on the ex ante
bargain made by the parties. [...]

A moment’s reflection reveals that this is a
contingency that the insurer anticipated ex ante and
addressed in an explicit contractual term. It is hard
to imagine a case for more thoughtful planning.
Presumably the decedent paid less for personal auto
coverage in return for sacrificing double coverage in
those instances in which he was injured by an
uninsured motorist while working. Labeling this a
windfall is nonsensical; the whole point of
contractual terms is to allocate risk as a part of the
total bargain between the parties”.
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